IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLIFTON G SW GER : ClVIL ACTI ON

VS.
NO. 05-CV-5725
ALLEGHENY ENERGY, | NC.
ALLEGHENY ENERGY SUPPLY CO.,
LLC, ALLEGHENY ENERGY SERVI CE
CORP., and MORGAN, LEWS &
BOCKI US

MVEMORANDUM AND ORDER

JOYNER, J. February 5, 2007

This case is once again before the Court for disposition of
Def endants’ Renewed Mdtions to Dismss for Lack of Jurisdiction.
For the reasons outlined below, the notions shall be granted and
Plaintiff’s conplaint shall be dism ssed without prejudice and
wth [eave to Plaintiff to re-file it in the appropriate court.

Hi story of the Case

As we previously discussed in our Menorandum and Order of
May 18, 2006, this case arises out of an anonynous nessage which
Plaintiff, Cifton Sw ger, posted on the Yahoo! Wrld Wde Wb
portal nessage board devoted to Al egheny Energy, his then-
enpl oyer, on July 23, 2003. M. Swi ger posted this nessage from
hi s home conputer on his own tinme, using his personal Yahoo!
account and a nickname to conceal his true identity, although his

message did indicate that he was a | ong-tine, non-exenpt



Al | egheny Energy enpl oyee.

As M. Swiger’'s nessage was apparently racially derogatory
and critical of Allegheny Energy managenent, on Cctober 16, 2003,
attorneys Steven Wall and Joseph Frabizzio of Morgan, Lewis &
Bocki us’ Phil adel phia office, commenced an action on behal f of
Al | egheny Energy in the Court of Common Pl eas of Phil adel phia
County by filing a Praecipe for Wit of Summobns agai nst “John
Doe,” identifying the case type as one in tort for breach of
fiduciary duty and breach of the duty of |oyalty.
Si mul t aneously, Messrs. Wall and Frabizzio filed an “Energency
Motion for |Issuance of a Subpoena Duces Tecum Qutsi de the
Commonweal t h of Pennsyl vania” to procure a subpoena to the
custodi an of records of Yahoo!. The Phil adel phia County Court of
Common Pl eas granted the notion, issued a comm ssion and Brian L.
Johnsrud, an attorney in Morgan Lewis’ Palo Alto, California
of fice obtained a subpoena fromthe Santa C ara County California
Superior Court directing Yahoo!’'s Records Custodi an to di sgorge
all docunents in its possession regarding the identity,
wher eabouts and records of the plaintiff. Yahoo! conplied, on
Novenber 25, 2003, the Phil adel phia County action was
di sconti nued and on Decenber 10, 2003, the plaintiff was
termnated fromhis enploynent “for placing a racially derogatory
posting on the Yahoo! nessage board in violation of Allegheny

Energy’s Positive Wrk Environnent expectations...”



Plaintiff instituted this action on Cctober 28, 2005 agai nst
t he defendants under the state comon | aw theories of abuse of
process, wongful use of civil proceedings, invasion of privacy
and wrongful discharge. Jurisdiction was based on diversity of
citizenship. Mrgan Lewis noved to dismss (and the All egheny
Energy defendants joined in that notion) on the grounds that
because it had four partners! resident in the United Ki ngdom and
Japan, it is not a citizen of any donestic or foreign state and
thus is not subject to diversity jurisdiction under 28 U S. C
81332(a). W stayed that notion and directed the parties to take
jurisdictional discovery into the citizenship, residency and
domcile of all of the Morgan Lewis partners who reside in
foreign countries. The parties have now conpl eted that discovery
and, after review ng the evidence submtted, we now make the
fol | ow ng:

Fi ndi ngs of Fact

1. Charles G Lubar has been a partner in Mdrgan Lew s’
of fice in London, United Kingdom since 1981. From 1985 to 2005,

M. Lubar resided at 82 Onsl ow Gardens, London, SW/: he owned

1 Inits Menprandum of Law in Support of its Renewed Mdtion to Dismiss

filed on Cctober 3, 2006, Mdrgan Lewis states that it is no |onger relying on
Rachel Gonzalez to support its argument against diversity jurisdiction as she
is no longer a partner with it. (See p. 2, footnote 2 to Morgan Lew s’

Menor andum of Law in Support of Renewed Motion to Disnmiss). Additionally, our
recent review of Mdrgan Lewis’ website reflects that John Sasaki is also no

l onger affiliated with Morgan Lewis. Accordingly, we exam ne the
citizenship/domciles of only two Morgan Lewi s partners— G egory Sal athe and
Charl es Lubar.



that property from 1987 until Decenber, 2005 when he sold all but
a studio flat. In Novenber, 2005, M. Lubar purchased a hone at
36 Onsl ow Gardens, London, which is currently being renovat ed.

At present, he resides in a rented honme at 155 Sl oane Street in

London and plans to remain there until the construction is

conpl eted at the 36 Onsl ow Gardens property.

2. The 82 Onsl ow Gardens honme consisted of four bedroons,
including the top floor flat. After renovations, the 36 Onsl ow
Gardens residence will have three bedroons and M. Lubar’s rented
property on Sl oane Street has three bedroons.

3. M. Lubar’s last declared residence in the United States
was at 700 Seventh Street, S.W, Washington, D.C., where he
resided from 1967 until 1969.

4. Since 1999, M. Lubar has al so owned a one-bedroom
apartnment in New York City located at 24 West 55'" Street. This
apartnment contains a m nimal anmount of personal property.

5. Although M. Lubar’s “spouse has maintained the sane
addresses” as has he “during the relevant time period,” it is
uncl ear where she has resided. From January 1, 2004 to the
present, M. Lubar has not had any m nor children.

6. M. Lubar typically visits the United States four to six
tinmes a year for an average duration of one to two weeks for
busi ness and personal reasons. He primarily travels to New York,

Washi ngton, D.C. and Florida. Since January 1, 2004, M. Lubar



has not visited the U S. for a period | onger than one nonth.
Wien M. Lubar travels to New York, he stays in his Wst 55"
Street apartnent.

7. M. Lubar is licensed to practice lawin Maryland and is
an inactive nenber of the District of Colunmbia Bar. The address
that he provides to the State Bar of Maryland is the address of
Morgan Lewi s’ London office. M. Lubar has al so been registered
to practice lawin the United Kingdomas a registered foreign
| awyer since 1971, giving as his address therefor an address for
inter-lawer correspondence: Mrgan, Lew s & Bockius, DX42603,
Cheapsi de 1.

8. M. Lubar does not own any notor vehicles.

9. M. Lubar has a current driver’s license in Washi ngton
D.C. The address which is listed on that license is that of an
unidentified friend and is denoted as 3738 Huntington Street,

N. W, Washington, D.C , 20015-1818.

10. M. Lubar is registered to vote in both the United
States and the United Kingdom He last voted in the U S
Presidential election in 2000 and voted in the last UK
el ections, which took place sone 3-4 years ago.

11. Since January 1, 2004 to the present, M. Lubar has
filed an individual tax return with the United States federal
government and the United Kingdom The address listed on both

tax returns is his hone address in London.



12. M. Lubar has brokerage accounts in both the United
Ki ngdom and Swit zerl and, and has bank accounts on the Island of
Jersey, Switzerland and in Washington, D.C. He al so has a
Citi bank nortgage account in New York that “may have been |inked
to a bank account.” M. Lubar provides his hone address in
London to each bank or brokerage.

13. M. Lubar holds two nortgages on his 36 and 82 Onsl ow
Gardens residences in London with Coutts Bank and Bank Leum . He
has a nortgage with Chase Bank on an unidentified apartnent in
New York City, which was to be sold and the |oan paid off in
Cct ober, 2006. He hol ds another nortgage wwth Citibank on the 24
W 55" Street apartment in New York City. M. Lubar uses his
London residential address for correspondence relating to all of
hi s nort gages.

14. M. Lubar is involved wth a nunber of social,
artistic, alumi and civic organizations in the United Ki ngdom
i ncludi ng the Executive Commttee of the Benjam n Wst Goup, the
Queen’s Club, Denocrats Abroad, the Yale Club of London and the
Harvard C ub of London. He is also a nmenber of the Yale O ub of
New York and is a non-resident nenber of a country club in
Rockvill e, Maryl and.

15. Since January 1, 2004 to the present, M. Lubar has not
attended any CLE seminars in the United States; he has, however,

been a frequent |ecturer at semnars taking place in the United



Ki ngdom

16. Gegory R Salathe joined Morgan Lewis as a partner in
January, 2003 in the New York office. He noved to Japan in
August, 2003 when he began working in Moxrgan Lewi s’ Tokyo office.
M. Salathe, his wife and infant daughter lived in an apartnent
| ocated at 4-14-13 Takanawa, M nato-ku, Tokyo for one year. From
there, they noved to another apartnment in Tokyo |ocated at 2-4-11
Mot o- Azabu, M nato-ku, Tokyo where M. Sal athe, his wife, now
t hree-year-ol d daughter and one-year old twin sons currently
reside.

17. M. Sal athe | eases his current apartnment and | eased his
first apartnment in Tokyo. Since January 1, 2004, he has not
owned any real estate.

18. M. Salathe’'s |ast declared residence in the United
States was at 201 Chanbers Street, Apartment 7G New York, N.Y.,
where he resided for approxi mately one year before noving to
Japan.

19. M. Salathe travels to the United States sone three-
four times per year for an average duration of one week. Since
August, 2005, he has not visited the United States for a period
| onger than one nonth.

20. M. Salathe is licensed to practice lawin the State of
New York and is a registered foreign | awer in Japan. The

address that he provides to both the State Bar of New York and



the Mnister of Justice in Japan is M. Salathe’s office address
i n Tokyo.

21. FromJanuary 1, 2004 to the present, M. Sal athe has
not attended any CLE sem nars |located in the United States.

22. Since January 1, 2004 to the present, M. Sal athe has
filed an individual tax return wwth both the U S. federal
governnment and the Japanese governnent. The address provided on
both of these tax returns is his hone address in Tokyo, Japan.

23. M. Salathe is registered to vote in New York. He
voted in the 2004 U S. Presidential election.

24. M. Salathe owns two vehicles that are registered to
himin Japan. The address that is provided on the registration
docunents is M. Salathe’s home address in Tokyo. M. Salathe
al so owns shares of stock and the address for the registration
docunents is the Morgan Lewis office address in New YorKk.

25. M. Salathe has a current New York driver’s |icense
listing his former address at 201 Chanbers Street in New York
City. Heis also in the process of applying for a Japanese
driver’s license.

26. M. Sal athe has one Citibank bank account in New York,
whi ch uses the Morgan Lewis’ New York office address. He also
has two brokerage accounts in New York with CS First Boston and
Merrill Lynch and a 401k account with Principal Financial, all of

whi ch use the Morgan Lewis’ New York office address. In



addition, M. Sal athe has two personal bank accounts in Japan:
one with a Japanese bank and one with the Japanese branch of
Citibank. Both of these accounts |ist the Morgan Lewi s’ office
address in Tokyo.

27. M. Sal athe presently has one loan from Citi bank for
the capital contributions to the Morgan Lew s partnership, which
was arranged through the New York office of Citibank. The
address provided for this loan is the Morgan Lewi s’ office
address in New York City.

28. Gegory Salathe is a nenber of the Anerican Chanber of
Commerce in Japan.

29. As M. Salathe owns no real estate, all of his personal
property, including his furniture, books, clothing, personal
effects and nenorabilia, are located in Tokyo, Japan. Most of
his financial assets are managed in the U S

30. As of COctober 28, 2005, the filing date of the
conplaint in this matter, neither Gegory Sal athe nor Charles
Lubar had any fixed or inmediate plans to | eave their foreign
| ocales to return to any particular state in the U S to live on
an indefinite basis.

Di scussi on

As we have previously outlined the applicable |law in our
Menor andum and Order of May 18, 2006, we hereby incorporate that

Menor andum by reference, albeit it with a correction as to the



appropriate standard for proving a change in domcile. |I|ndeed,
several nonths after we issued our nmenorandum opi nion, the U S.
Court of Appeals for the Third Crcuit ruled on August 16, 2006

in MCann v. Newman Irrevocable Trust, 458 F.3d 281 (3d Gr

2006), that it is the preponderance of the evidence standard and
not that of clear and convincing evidence which is the applicable
standard to be enployed in determ ning whether a change in
domcil e has been established. Thus, contrary to our discussion
on page 9, while there renmains a presunption in favor of the old
domcile, it is nowclear that the party asserting a change in
domcile nust prove it by a preponderance of the evidence.
Accordingly, “[t]he party claimng a new domcile bears the
initial burden of producing sufficient evidence to rebut the
presunption in favor of the established domcile. |If the party
does so, the presunption di sappears, the case goes forward and
the party asserting jurisdiction bears the burden of proving
diversity of citizenship.” MCann, 458 F.3d at 288.

Appl ying these precedents to the matter at hand, we find
that Morgan Lewis has in fact produced sufficient evidence to
rebut the presunption that Charles Lubar was domciled in the
U S., specifically in Washington, D.C. Indeed, it appears clear
to this Court that M. Lubar has worked and resided in the United
Ki ngdom for nore than twenty-five years and that his roots in

that country are by now far deeper than are his limted ties to

10



this one in that he owns and has owned several honmes there, he
votes there, has nost of his financial assets there, has social
and civic connections there and appears to possibly even have
dual citizenship. Although we would have preferred that the
parties provide a nore conplete record in the formof deposition
testinmony on the matter of where the partners at issue are
domciled, the evidence before us strongly suggests that M.
Lubar has no intention of ever again making the U S. his hone.
We therefore find that M. Lubar is a domciliary of London.

M. Salathe’'s ties to Japan are far nore attenuated. He has
resided there for little nore than three years and does not own
his residence there. He does not vote there, and nost of his
financial assets are held and/or managed in New York, using the
Morgan Lewi s’ New York office address. He voted in the 2004 U. S.
Presidential election and his sole civic association is wth the
Ameri can Chanber of Commerce. Wile it clearly appears that
Tokyo is M. Salathe’s present honme, we cannot find the evidence
before us to be sufficient to overcone the presunption that he
remains a New York domciliary who intends to at sone point
return to New York.

G ven that for diversity purposes, the court nust consult
the citizenship of all of the nenbers of an artificial entity
such as a general or limted partnership and because a United

States citizen who is not domciled in one of the United States

11



cannot invoke diversity jurisdiction in one particular state, we
must conclude that we are wthout jurisdiction to act in this

matter. See, Carden v. Arkoma Associates, 494 U. S. 185, 196-196,

110 S. . 1015, 1021, 108 L.Ed.2d 157 (1990); Newran-G een, |nc.

v. Alfonzo-Larrain, 490 U. S. 826, 828, 109 S.Ct. 2218, 104

L. Ed. 2d 893 (1989); Herrick Co., Inc. v. SCS Communi cati ons,

Inc., 251 F.2d 315, 322 (2d Cr. 2001); Creswell v. Sullivan &

Cromwel |, 922 F.2d 60, 69 (2d Cir. 1990); Brooks v. Grois, Cv.

A. No. 03-3260, 2003 U.S. Dist. LEXIS 14051 (E.D. Pa. August 11

2003); Gefen v. Upjohn Co., 893 F. Supp. 471 (E.D.Pa. 1995). In

so hol ding, we echo the observation nade by the Honorable Berle

M Schiller of this Court in the Brooks, supra, case:

Al t hough adopting this rationale would | eave Defendant —- as
well as all simlarly situated parties—unable to be sued in
federal court under 81332(a)(1l) as [it] is a United States

citizen domciled abroad, ...(citation omtted) or under
81332(a)(2), as [its] United States citizenship
controls,...(citation omtted) and there is no conplete

diversity between the parties as Plaintiff is also a United
States citizen, (citation omtted), this anomaly nust be
rectified by Congress, not by the Court.
Brooks, 2003 U.S. Dist. LEXIS at *9.
We shall therefore grant the defendants’ notion to dismss
this matter for lack of jurisdiction and dismss this matter
w thout prejudice to the Plaintiff’s right to re-file his clains

in the appropriate court.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLIFTON G SW GER : CVIL ACTI ON
VS.
NO. 05-CV-5725
ALLEGHENY ENERGY, | NC.,
ALLEGHENY ENERGY SUPPLY CO.,
LLC, ALLEGHENY ENERGY SERVI CE :

CORP., and MORGAN, LEWS &
BOCKI US

ORDER

AND NOW this 5th day of February, 2007, upon
consi deration of Defendants’ Renewed Mtions to Dismss
Plaintiff’s Conplaint for Lack of Jurisdiction (Docket Nos. 16
and 17), it is hereby ORDERED that the Mtions are GRANTED and
this matter is DI SM SSED wi t hout prejudice to Plaintiff’s right

tore-file his clains in the appropriate Court.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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